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Head No.B

Criminal Trial — Sentence — Principles for sentencing — Proportionality —
Proportionality in sentencing — Special reasons must be assigned — Undue
sympathy for accused not justified — Rights of victim as well as society at
large should be adopted on basis of factual matrix — Cardinal principle of
sentencing policy is that the sentence imposed on an offender should reflect

the crime he has committed — It should be proportionate to the gravity of

offence — Penal Code, 1860, S.307. (Para No.10,11 and 17)
2L 51H eld 2@ dHIM 2y dlelRlA AHelR s12 S.lstoAl sau Ve Yool
El™ Hine 9 i 9.ULSL. <l sau Ly Al vl gdl % 2 Yool .

IPC 149 — Every member of unlawful assembly guilty of

offence committed in prosecution of common object. If an offence



is committed by any member of an unlawful assembly in
prosecution of the common object of that assembly, or such as the
members of that assembly knew to be likely to be committed in
prosecution of that object, every person who, at the time of the

committing of that offence, is a member of the same assembly, is

guilty of that offence. (2015(1) SCC Criminal Page No.18,)
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Para No.25

The guidelines and principles for classification of circumstances and
determination of the culpability indicia as laid down by this Court in the aforesaid
cases have been succinctly summarised in Ramnaresh v. State of Chhattisgarsh.
The said are extracted as under: (SCC pp.285s-86, paras 76-77)

Aggravating circumstances

1)  The offences relating to the commission of heinous crimes like
murder, rape, armed dacoity, kidnapping, etc. by the accused with a prior record of
conviction for capital felony or offences committed by the person having a
substantial history of serious assaults and criminal convictions.

(2) The offence was committed while the offender was engaged in the
commission of another serious offence.

(3) The offence was committed with the intention to create a fear
psychosis in the public at large and was committed in a public place by a weapon
or device which clearly could be hazardous to the life of more than one person.

(4) The offence of murder was committed for ransom or like offences to
receive money or monetary benefits.

(5) Hired killings.

(6) The offence was committed outrageously for want only while
involving inhumane treatment and torture to the victim.

(7)  The offence was committed by a person while in lawful custody.

(8) The murder or the offence was committed to prevent a person
confinement of himself or another. For instance, murder is of a person who had
acted in lawful discharge of his duty under Section 43 of the Code of Criminal
Procedure.

(9)  When the crime is enormous in proportion like making an attempt of
murder of the entire family or members of a particular community.

(10) When the victim is innocent, helpless or a person relies upon the trust
of relationship and social norms, like a child, helpless woman, a daughter or a
niece staying with a father/uncle and is inflicted with the crime by such a trusted
person.

(11) When murder is committed for a motive which evidences total

depravity and meanness.



(12) When there is a cold-blooded murder without provocation.

(13) The crime is committed so brutally that it pricks or shocks not only
the judicial conscience but even the conscience of the society.

Mitigating circumstance.

(1) The manner and circumstances in and under which the offence was
committed, for example, extreme mental or emotional disturbance or extreme
provocation in contradistinction to all these situations in normal course.

(2) The age of the accused is a relevant consideration but not a
determinative factor by itself.

(3) The chances of the accused of not indulging in commission of the
crime again and the probability of the accused being reformed and rehabilitated.

(4) The condition of the accused shows that he was mentally defective
and the defect impaired his capacity to appreciate the circumstances of his criminal
conduct.

(5) The circumstances which, in normal course of life, would render such
a behavior possible and could have the effect of giving rise to mental imbalance in
that given situation like persistent harassment or, in fact, leading to such a peak of
human behavior that, in the facts and circumstances of the case, the accused
believed that he was morally justified in committing the offence.

(6)  Where the court upon proper appreciation of evidence is of the view
that the crime was not committed in a preordained manner and that the death
resulted in the course of commission of another crime and that there was a
possibility of it being construed as consequences to the commission of the primary
Crime.

(7)  While it is absolutely unsafe to rely upon the testimony of a sole
eyewitness though prosecution has brought home the guilt of the accused.

77.  While determining the questions relatable to sentencing policy, the
court has to follow certain principles and those principles are the loadstar besides
the above considerations in imposition or otherwise of the death sentence.
Principles

(1)  The court has to apply the test to determine, if it was the ‘rarest of

rare’ case for imposition of a death sentence.



(2)  In the opinion of the court, imposition of any other punishment i.e.
life imprisonment would be completely inadequate and would not meet the ends of
justice.

(3) Life imprisonment is the rule and death sentence is an exception.

(4) The option to impose sentence of imprisonment for life cannot be
cautiously exercised having regard to the nature and circumstances of the crime
and all relevant circumstances.

(5) The method (planned or otherwise) and the manner (extent of brutality
and inhumanity, etc.) in which the crime was committed and the circumstances

leading to commission of such heinous crime.

BuRLsd Ystel ool el JMH s12HL AU dld=1 Haror ALeoid] 3l dHim
circumstances A4g s AYRULL @ld) U3 9 d gl a9 ellBdia HedH A
sl =L [Bami 2391 6.

(9) U s 24 Redl e1SaE [Raua e o222 208 Y.l ¥+l Ysiel dl.e.2.94
Al AY UHER [2edl 8lOsE A €9 d GUR 2HL 20EIR AL 1o, Ue

ogogiredl UL . U3 Hi AIHEIR [eedl sldsld o 1A Yool 1A 69,

53. The Supreme Court observed that principles of deterrence and retribution are
the cornerstones of sentencing in (1994) 2 SCC 220, Dhananjoy Chatterjee Vs.
State of West Bengal and (1996) 6 SCC 241, Gentela Vijayavandhan Rao v. State
of Andhara Pradesh. It was also observed that these principles also cannot be
categorised as right or wrong as much depends upon the belief of the judges. The

court extracted the following portion of the decision of the Supreme Court in

(2006) 2 SCC 359, Shailash Jasvantbhai v. State of Gujarat :

7. Protection of society and stamping out criminal proclivity must be the object of
law which must be achieved by imposing appropriate sentence. Therefore, law as a
cornerstone of the edifice of "order" should meet the challenges confronting the
society. Therefore, in operating the sentencing system, law should adopt the
corrective machinery or deterrence based on factual matrix. By deft modulation,

sentencing process be stern where it should be, and tempered with mercy where it



warrants to be. The facts and given circumstances in each case, the nature of the
crime, the manner in which it was planned and committed, the motive for
commission of the crime, the conduct of the accused, the nature of weapons used
and all other CrlLANos.910, 741, 958/2008,Crl.Rev.P.N0.369/2008,
Crl.A.Nos.1322/2011 & 145/2012 pg. 30 attending circumstances are relevant facts
which would enter into the area of consideration. (Underlining by us) Death
sentence jurisprudence - divergence in views The discussion on this subject is
being considered under the following sub-headings: (i) Consideration of
aggravating and mitigating circumstances [. Cases where the Supreme Court
imposed the death penalty II. Cases where the Supreme Court did not impose the
death penalty.

AEBURIA AR WA 2HL UL . cOML (1A Yoot s1A4 9.

80. The aforesaid enumeration of cases would show that apart from death sentence,
while imposing life sentence the Supreme Court, has been directing mandatory
minimum term of sentence before which the executive would exercise the power of
remission of sentences. Several instances in cases involving convictions for
multiple offences have been noted above wherein the Supreme Court has directed
that the sentences for different offences would run consecutively. In view of the
challenge to the permissibility of such an option being available to this court, in the
present case, we propose to take these three options in seriatim hereafter.

III. Life imprisonment - meaning and nature of

81. So far as sentencing is concerned, Section 302 of the [IPC mandates imposition
of imprisonment for life or the death sentence, with fine. What is the meaning and
nature of a life sentence?

82. We have noted above Section 53 of the Indian Penal Code defining the
punishments under the Code, which include (1) death; Vishal Yadav vs State Govt.
Of Up on 6 February, 2015 Indian Kanoon -

(11) imprisonment for life; (ii1) imprisonment which is of two descriptions namely,
rigorous i.e. with hard labour, and simple; (iv) forfeiture of property and; (v) fine.
Crl.A.No0s.910,741,958/2008,Crl.Rev.P.N0.369/2008,Crl. A.Nos.1322/2011 &
145/2012 pg. 73.



83. Section 45, the Indian Penal Code defines life' as the life of the human being
unless a contrary intention appears from the context.

84. Imprisonment' is not defined under the Indian Penal Code. However, Section
3(27) of the General Clauses Act, 1897 states that imprisonment shall mean
imprisonment of either description as defined in the Indian Penal Code.

85. In para 5 of the judgment of the Constitution Bench reported at AIR 1961 SC
600 : (1961) 3 SCR 440, Gopal Vinayak Godse v. State of Maharashtra, following
the decision of the Privy Council reported at AIR 1945 PC 64, Pandit Kishori Lal
v. King Emperor, the Supreme Court observed as follows :

4 ... A sentence of transportation for life or imprisonment for life must prima facie
be treated as transportation or imprisonment for the whole of the remaining period

of the convicted person's natural life. (Underlining by us)
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92. On this aspect, in (2005) 7 SCC 417, Md. Munna v. Union of India/Kartick
Biswas v. State of West Bengal also the Supreme Court held thus :

10. ... Imprisonment for life is a class of punishment different from ordinary
imprisonment which could be of two descriptions, namely, rigorous or simple. It
was unnecessary for the legislature to specifically mention that the imprisonment
for life would be rigorous imprisonment for life as it is imposed as punishment for
grave offences. (Underlining by us) Imprisonment for life therefore, entails

rigorous imprisonment for the whole life of the convict.
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Section 436

Mischief by fire or explosive substance with intent to destroy house, etc.

Whoever commits mischief by fire or any explosive substance,
intending to cause, or knowing it to be likely that he will thereby cause, the
destruction of any building which is ordinarily used as a place of worship or
as a human dwelling or as a place for the custody of property, shall be
punished with *[imprisonment for life], or with imprisonment of either
description for a term which may extend to ten years, and shall also be liable

to fine.

QA6 AlALUZHL el duid GURSd UYL AlA1E] U gHAl 530
AAZLAL dHIH 151l ool Aivia 240 U] dLdoiol AluElHL élelln qeR
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Ul uRL dldie{l 3o oou ud e wsd well. d AA2UHL AeR -l Gravity
of offence Adi Hedul HedH A% s3I AMHL elvdl 6 ddl A s2el
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$EH, 300 L Irlrll Ul Yol AU Se-ll Hetu 1 HLe LAl 9. ¥l
UeR el uel 2 el Ao sl AL [RdHl vicid #3869,

L S AUHER $12 GUAsd 1y UM USL 20 .2y, widllald ¥+ dal
AR .39, uslal 65 sell Qe a2 2RI S.ULL5L.saH w3y
dal 1y Yool ellbd HiAd 9. d AA0ML qer -l Gravity of offence
Aol HETHL HedH AN s3I AUl el 61 ddl Ao sl AL [BdHi
wid #3309, UL sloAl saH w3 Al HedH A 9 a Yl se-dl . el 21
el d(e{ldl Al Ue R ARIULAA HeTH A2 0L 2HITL %21 9.

AL S0 AUHER 518 UM .39, usta 65 sdl UlRd dxm ¥ 2uAY A
S.ULsLAL 541 Lre dal 143 (AR saHL Yol ellbcd HiAd €9 2 d 201l
Head Ao U adddl 9. ddl A 2R As1UeA HollAdl AU €l
AHLHL slHell A ddl HedH U sl AT

2HL YLl 23cllse UYL AHEIR S129 215 vl 2ild 5302 Sl 5 % 13
SR A2 5l © 4 2190 (R04%) ¥ YA 51E 3R 394 YA e aul

d.222 ALl %Ml AHELR JBH 512 UL A VHl {12 Hosor s19e €9,

To revert to the main stream of the case, we see no reason as to why
the principles of sentencing evolved by this Court over the years
though largely in the context of the death penalty will not be
applicable to all lesser sentences so long as the sentencing Judge is
vested with the discretion to award a lesser or a higher sentence
resembling the swing of the pendulum from the minimum to the
maximum. In fact, we are reminded of the age-old infallible logic that
what is good to one situation. Besides, para 163 (italicised portion) of
Bachan Singh, reproduced earlier (see at SCC p.385d-f, above), bears

testimony to the above fact.

AHEIR YU 512 BUAS UAHL &AL 4oL % AR Ur{laldrandl oLrlslHl

AHEIR 512 elld sAdd 8ld ddl dl.elRl A4 sl avid el Ll



11

Ae{lRcl @Ml @ % d OLell ALUCL HiAAlHL Ul Sl d el HetH
A 5l A5 dd BUASA UL AMelR YOH S8 sudd 9. o
AAUHL GURSA 43 2R 24 302 Rl dxur udlan-eui
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9 el 9L 5L AL s w3 Al HedH A A el €l AL dHIH

¢ dl. 8l AU 56l AN 5L AHIIL AU 69,

(23) AL S10 AMELR 518 AHE 2% Ul Horot ALl dleflrdl A sl avid qani Adl

(2%)
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29d Al YHll A 53l AL [BdHi A %33 9.

L 5L dlL IR otrlarl (A viote Hlel UHIRHL gees, dlsle, 2101, g2812

531 9Ao1o] AlAEL [ARRHL axdl YRAM WRARLA volos Hi2l UHISML %~

Hidd g5 USiARA €9 2L dl. el dHl GUR 2UARE %L Al 1oL ol
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9 e il AR clsi dldldl dHid Besd dlelRiql oplSd st 18
AHIAA 9. o] AUl [QAceAL e dl.R¢.2.0L AY Al GuR
dl.elRl drsdl sa1ML 2Udd AL $1R6L el YHL dil 53 Uldldl 8 %9
Wl Asad Adl. sle uelL Ayl Hsidl % 2 ViR sldddl uil ed 9.
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19¢ A4l 2 GuR saldd [l sidsiAl [Ae diea o o842 s y ul.

AL SAHL AR Gllotd UL +1.23,33,2%, ¢ Hi A Yool s144 6.

22. During the pendency of the appeals, the attention of this court was brought by
the Registry to the judgment of the Supreme Court reported at (2013) 6 SCC 770,
Ankush Shivaji Gaikwad v. State of Maharashtra wherein the Supreme Court had
noted with anguish the failure of the courts to abide by the mandate of Section 357
of the Cr.P.C. on the subject of compensation despite several judicial precedents.
This is an important aspect of a criminal trial which is largely ignored by the courts
or, if not, insufficiently applied.

23. In the present case as well, while passing the judgments and sentences, the
learned trial judges had failed to even refer to, let alone consider or exercise their
jurisdiction under Section 357 of the Cr.P.C. It is also to be noted that neither in
the criminal appeal by the State nor the criminal revision petition filed by the
complainant, there is a specific prayer invoking Section 357 of the Cr.P.C. seeking
award of reasonable compensation under Section 357 of the Cr.P.C. No specific
prayer for enhancement of the fine CrlLA.Nos.910, 741, 958/2008,
Crl.Rev.P.N0.369/2008, Crl.A.Nos.1322/2011 & 145/2012 pg. 11 which was
imposed by the Sessions Court has been made. It therefore, became necessary for
this court to consider what was permissible in order to comply with the statutory
and judicial mandate. Was it permissible for this court as the appellate or revisional
court to pass an order under Section 357 of the Cr.P.C., given the failure of the trial
courts to do so as well as in the absence of such a prayer by the State or the

complainant?
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24, We may note that in the instant case, the defendants stand convicted for
causing death of a young boy of 23 years. While considering the prayers for
enhancement of sentence which includes 'fine' as well as the appropriate order
under Section 357 of the Cr.P.C., the question which would also require to be
answered is as to whether he left any dependant(s) and whether any compensation
is payable to his family members. It would also be necessary to ascertain the loss
caused by the offence and the extent of compensation payable to them thereof.

29. We have heard learned counsels for the parties at length and given our
considered thought to the several issues urged. We also hereafter, in compliance
with the dictum of Ankush Shivaji Crl.A.Nos.910, 741, 958/2008,
Crl.LRev.P.N0.369/2008, Crl.A.Nos.1322/2011 & 145/2012 pg. 16 Gaikwad and the
statutory mandate of Section 357 Cr.P.C., shall examine the permissibility of
passing orders under Section 357 of the Code of Criminal Procedure against the

defendants in the present case.
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