EXAMINING THE AMENDMENTS

Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013 (hereinafter referred to as the LARR 2013)
Here, , in a tabular form, are the major amendments proposed in the GoG’s amended law and how it compares with the LARR 2013 and the Ordinance 2014. 

Comparison of some key features of the 2013 LARR Act, the Ordinance 2014 and GoG’s amendments, 2016

	Category
	LARR 2013
	Ordinance 2014
	LARR (Gujarat Amendment) Bill, 2016

	Consent
	Compensation and R&R provisions applicable to all projects – government or otherwise 
	Exempting the projects listed in section 10A from the provisions of consent
	Same as in the Ordinance 2014

	Expanding the list of projects to be exempted from the ‘determination of Social Impact and Public Purpose’ and ‘Provisions to safeguard food security’
	The process of conducting SIA and determining public purpose are applicable to public projects, PPPs and private companies with a public purpose (section 2 and sections 7-9) 
	Exempts the following from the need for consent and conducting SIA:

1. such projects vital to national security or defence of India and every part thereof, including preparation for defence; or defence production;

2. rural infrastructure including electrification

3. affordable housing and housing for the poor people;

4. industrial corridors 

5. infrastructure and social infrastructure projects including projects under PPP where the ownership of the land continues to vest with the government.*
	Same as in the Ordinance 2014

Except that in 4 the term ‘industrial corridors’ has been expanded and now reads 

“industrial corridors set up by the State Government and its undertakings (in which case the land shall be acquired up to one kilometre on both sides of designated railway line or roads for such industrial corridor)

Thus increasing the scope of land acquisition manifold 

	Types of projects food security provisions apply to
	The measures to safeguard food security including the prohibition on acquisition of irrigated and multi-cropped land except in rare and demonstrably unavoidable circumstances is applicable to public projects, PPPs where the ownership of the land continues to vest with the government, and private companies with a public purpose (Section 10) 
	The measures to safeguard food security are not applicable to land acquisition for the following projects:

1 to 5 as above 
	Same as above

	Award of Collector without inquiry in case of agreement of interested persons
	___
	___
	Gives the power to the Collector (if satisfied) to make the award without “further enquiry”. 
The award in one case not applicable to all in the area
The agreement thus made need not be registered with the Registrar of Properties 

	When land acquired under the LAA, 1894 is said to have lapsed
	Where land acquisition proceedings were initiated under the LAQ, 1894 where an award was made five years or more prior to the commencement of this Act and physical possession has not been taken or compensation has not been paid the proceedings will be deemed to have lapsed. Fresh proceedings should commence under the provisions of this Act.
	In cases where proceedings have been delayed due to an injunction or stay issued by a court, or where possession has been taken but compensation is lying deposited in a court or any account, proceedings will not be deemed to have lapsed. 
	Same as in the Ordinance 2014

	Payment of lumpsum amount by State Govt. for projects of a linear nature
	__
	__
	31A added. 

50% of the compensation amount only to be paid as a lump sum compensation for R&R to ‘affected families’ as determined under section 27 (compensation for land owners) 

	Amend.t of Sec. 40 sub-section (2) (Urgency clause)
	The Acquisition for urgency was restricted to defense of India, national security or disasters arising from natural causes or any other emergency. 

The same had to be approved by Parliament
	__
	The amendment adds “or to comply with the directions given by the Central Government to the State Government”. 

	Amend.t of Sec. 46
	In case of land transaction on or after 5th September 2011 which come to be acquired within 3 years then 40% of the compensation to be shared with the original owners. 
	__
	Exempts the State Government (and its various arms) from this provision. 

	Punishment for Offenses
	If any offense is committed under this Act ... or can be attributed to neglect on part of any officer, that officer was liable to be proceeded against. No prior sanction from any authority was required. 
	Proceedings against government official will require the sanction of the appropriate government. 
	Same as in Ordinance 2014


Original table compiled by Samantha Agarwal 

Revised by authors

*The definition of infrastructure can be found from the Cabinet Committee on Infrastructure (http://pib.nic.in/newsite/erelease.aspx?relid=80634) See table in Annexure 2. 

Carrying forward the Ordinance 2014 

The following four amendments are the same as in the Ordinance 2014, with a change in one item in Amendment 3. 

1. Amendment 2 of the Bill exempts projects listed in section 10 A (Amendments 3, discussed in the following point) from first proviso of section 2 sub-section (2) which pertains to requirements of “Consent of affected families”. In the principal Act, the government had waived the requirement of consent when it acquired land for its own use for a ‘public purpose’. But the consent requirements were mandated for PPPs and acquisitions for private companies. However, this amendment overturns this requirement. Hence if the GoG acquires land for a private company in an industrial corridor such as the DMIC then ‘consent’ requirement no longer applies to it. 

2. Amendment 3 of the Bill adds a new section, 10A, to section 10 which dealt, in the principal Act, with “Special Measures to safeguard food security”. 10A is a list of projects which are new and will now be exempt from the provisions of Chapter II (Determination of Social Impact and Public Purpose) and Chapter III (Special Provisions to Safeguard Food security), over and above the exemptions from consent (as discussed above). The new projects thus exempted include: 

a) Such projects vital to national security or defence of India and every part thereof, including preparation for defence; or defence production; 

b) Rural infrastructure including electrification; 

c) Affordable housing and housing for the poor people; 

d) Industrial corridors set up by the State Government and its undertakings (in which case the land shall be acquired up to one kilometre on both sides of designated railway line or roads for such industrial corridor); and 

e) Infrastructure and social infrastructure projects including projects under public private partnership where the ownership of land continues to vest with the Government.

It bears mentioning that the safeguard of not acquiring ‘multi-cropped irrigated land’ (unless under exceptional circumstances) lies defeated since that safeguard does not apply to projects deemed to be ‘public purpose’. The issue of food security and provisioning for the vast and expanded public distribution system apart from the ever increasing domestic requirements assumes an even graver dimension. 

These five additions are important to examine for us in Gujarat. 

· Firstly, under the guise of ‘national security’ it brings in ‘defence production’ to be exempted from consent, SIA, compensation and R&R. We all know now that the GoI has permitted private players to enter the arena of defence production and many big corporates have already announced their plans and projects in this regard such as Reliance, ADAG, ... This will only help the corporates and not the common person. 

· Secondly, the terms here e.g. ‘projects vital to national security or defence of India’ or ‘rural infrastructure’ or ‘affordable housing’ are fluid and lend themselves to flexible interpretations to suit then current convenience. An Army golf course can also fall within the ambit of ‘defence of India’ (e.g. an Army cantonment). Food shortages can also endanger national security. Ports are also vital for the defence of India. Which can be included and which can be exempt? How to determine and who will determine what is “affordable housing”? Which economic class or social group will be kept in mind while adjudicating on “affordable housing”? This will perforce have to be decided by the judiciary. Which will take years, not to mention the socio-economic biases inherent in the judiciary. In effect, a zero-sum game for big industry with deep pockets.

· Finally, and most importantly for us in Gujarat, the exemption for “Industrial corridors set up by the State Government and its undertakings (in which case the land shall be acquired up to one kilometre on both sides of designated railway line or roads for such industrial corridor” is most important to understand. Admittedly, ‘industrial corridors’ are included under the definition of ‘public purpose’ in the principal Act. However, the amendment in the Gujarat version makes its application much broader and encompassing. Thus Dedicated Freight Corridor was already included under ‘public purpose’ but DSIR was not ‘public purpose’ as per the principal Act but does become so now since it is an “industrial corridor set up by the state government’. Not only that, the Ahmedabad-Bhavnagar expressway or the road linking Mundra SEZs to the main corridor junction will also now be included under ‘public purpose’ and 1 km on either side of these can be acquired without consent or SIA. All people in the DMIC route falling in Gujarat, covering 18 districts and 60% of its land, will be adversely affected by these amendments.
It appears that the amendments have made ‘land acquisition’ into a right rather than ‘fair compensation’ and ‘Rehabilitation and Resettlement’. The question that we are now left with, after such exemptions, is: what is NOT exempt from the ‘right to acquire land’? 

3. Amendment 5: Section 24 (2) stipulated that in cases where land had been acquired under the provisions of LAA 1894 but physical possession had not been taken or compensation had not been paid, then the proceedings were to be deemed to have lapsed and the matter would have to be started afresh under the provisions of this Act. The GoG’s Bill, as in the Ordinance, amends this provision by adding a proviso which essentially means that any delay on account of litigation (court mandated stay or injunction), or where the compensation amount lies unclaimed in the court, then such period will not be factored into the computation of the period of limitation. This very section is the focus of a litigation in the High Court of Gujarat where the farmers of Jamnagar villages, whose land had been acquired for the Jamnagar Refinery on behalf of Reliance Industries Ltd., have demanded the return of their land since the Reliance Industries Ltd. has not utilised since more than 5 years and the farmers have not accepted the compensation for the same. 

4. Amendment 9: Section 87 stipulated when and under what conditions a government officer could be held guilty and proceeded against in a court of law. It removed the earlier constraint, viz. “the previous sanction of the appropriate Government” and would therefore act as a deterrent to bureaucrat-businessman nexus which was always detrimental to farmers’ interests. This section has been amended, as in the Ordinance, and restores the previous limitation of government sanction for prosecution of a government employee. 

Additions to the LARR 2013

The following four amendments have been introduced by the GoG and did not figure in the Ordinance 2014. 

5. Amendment 4: Section 23A has been inserted after Section 23, which essentially gives the district collector the power to decide on the matter of land acquisition and compensation amount without enquiry, with mutual consent of the parties. Section 23 was about the power of the Collector to make an award, after a detailed procedure, pertaining to the land to be acquired. The amended section 23A sub-plants the neatly laid down procedure. It says that 

“…if at any stage of the proceedings, the Collector is satisfied that all the persons interested in the land who appeared before him have agreed in writing on the matters to be included in the award of the Collector in the form prescribed by rules made by the State Government, he may, without making further enquiry, make an award according to the terms of such agreement.”

This opens up the possibility for intimidation and coercion, which is exactly what section 23 had intended to check. In case of a dispute, the person claiming an interest in the land may be threatened or enticed to give his/her agreement in writing to the terms of agreement upon which the Collector can make the award. Women, especially sisters, can be intimidated to sign away their claims to the land. There will be no check on such coercive actions, and as such, sets up an institutional mechanism to legitimise unjust practices, defeating the purpose of the new legislation. 
Sub-section (2) of this section stipulates that: 

The determination of compensation for any land under sub-section (1) shall not in any way affect the determination of compensation in respect of other lands in the same locality or elsewhere in accordance with the other provisions of this Act.

This implies that if a person wielding influence manages to wriggle a more than hefty compensation for the acquired land the same parameters will not be applicable uniformly in the area. This gives ample scope for such wriggling and arbitrariness in compensation amounts, the very evil that the LARR 2013 sought to fight. 

Further, sub-section (3) of this section removes the need for agreements thus made in the presence of the Collector to be duly registered before a Registrar of Properties. The registration process makes it mandatory for the Registrar of Properties to check with the person signing away the property whether he/she is doing it of his/her own free will and without any duress and whether the money has been paid in full. Not registering the property before the Registrar of Properties means that the lien of the original owner remains alive and can be restored if he/she approaches the court. The amendment, over and above granting the Collector the power to approve such agreements, also makes such agreements valid in a court of law. This opens up the possibility for misuse of this provision and reintroduces avenues for bureaucrat-businessman-real estate nexus to resurface. Much of the illegal land deals in Gujarat would be awaiting clearance and legalisation through this amendment. 
6. Amendment 6: This section adds a new section viz. 31A to section 31 of the principal Act, which pertains to the R&R Award for the affected families by the Collector. The amendment essentially says that in cases where the government acquires less than 100 acres of land for its own use, or it acquires land for projects of a linear nature, it will pay 50% of the compensation amount as a lump sum to the affected families. 

However, there is ambiguity in the framing of this amendment. Let us read the text of the amendment. It states: 

Notwithstanding anything contained in this Act, it shall be competent for the State Government to pay, whenever the land is to be acquired for its own use amounting to less than one hundred acres or whenever the land is to be acquired in case of projects which are linear in nature as referred to in proviso to sub-section (4) of section 10, as Rehabilitation and Resettlement cost, such lump sum amount equal to fifty per cent of the amount of compensation as determined under section 27 to the affected families”.

Ostensibly, it would be a ‘generous’ offer from the government since less than 100 acres of acquisition for its own use would not (presumably) invite the R&R clause in the principal Act. But the amendment says that it will pay it to the ‘affected families’ as determined under section 27. Section 27, however, pertains to the determination of “the amount of compensation to be paid to the land owner (whose land has been acquired). Effectively, it means that the detailed steps listed in section 31 for R&R for the affected families (including alternate sites and land, mandatory employment, other rights, annuity etc.) get converted into a one-time monetary payment calculated on the basis of ‘land ownership’. Generous? Or Short-changed? 
7. Amendment 7: This amendment deals with section 40 of the principle Act. Section 40 of the principle Act deals with ‘Special powers in case of urgency to acquire land in certain cases’. It empowers the Collector to take possession of any land for a public purpose in cases of urgency. Sub-section of this section states that: 

“The powers of the appropriate Government under sub-section (1) shall be restricted to the minimum area required for the defence of India or national security or for any emergencies arising out of natural calamities or any other emergency with the approval of Parliament: …”.

In other words, the urgency requirement and ad hoc determination of ‘emergency’ had to be put for ratification before the Parliament. The amendment skirts this requirement of having to go to the Parliament by adding the proviso “or to comply with the directions given by the Central Government to the State Government”. This is again ambiguous. The GoG may acquire land citing urgency; will it then have to be approved by the Assembly within a stipulated time? Can the Central Government direct the State Government to acquire land for its defence or national security reason? In which case will it be incumbent upon the Central Government to bring it before the Parliament for its approval? These would only become clear if and when the Rules are framed. Or not!!! 

8. Amendment 8: This is an amendment to a sub-section, (6), of section 46 of the principal Act. Sub-section (6) 0f section 46 of the principal Act states: 

“If any land has been purchased through private negotiations by a person on or after the 5th day of September 2011, which is more than such limits referred to in sub-section (1) and, if the same land is acquired within three years from the date of commencement of this Act, then forty per cent of the compensation paid for such land acquired shall be shared with the original land owners.”

However, “appropriate government, government company, and, association of persons or trust or society as registered under the Societies Registration Act, 1860, wholly or partially aided by the appropriate Government or controlled by the appropriate Government” were exempt from the provision of sharing 40% of the compensation amount with the original land owners. The amendment removes “appropriate Government” from this provision, implying that the Government will adhere to this requirement of sharing 40% of the compensation amount with the ‘original owners’. But since the last decade or so the GoG has not undertaken any acquisition on its own; all of it is done by its companies or SPVs. And they are in any case exempt. And GoG directly, in any case, does not resort to acquisition; by and large it takes away land under the name of ‘land pooling’.

